Mr.   Ross   testified  that  his  crew worked again on July  29th in  the
four east   section and before   the shift began he  discussed Mr,   Bjes'
comments made  the day before with Mr.   Hofrichter and Mr.   Hofrichter responded
"we will just  have to see how it  goes"   (Tr.   128).     When  the shuttle cars
did not show up, Mr.   Ross'went  to locate  them and  found Mr.   Bjes and
Mr.  Peterman  engaged  in a conversation.     At  that   time Mr.   Bjes advised
him that he was not going to   operate  the number nine car because  it
was unsafe and  this was  the   first  time Mr.   Bjes had made   that  claim to
him.    When he asked Mr.   Bjes   to explain,  Mr.   Bjes  told him  that he was
having  trouble working  the pedals,   and he refused  to operate  the machine
and advised Mr.   Ross  that he was  invoking his  individual   safety rights.
Mr.  Peterman  then refused  to   operate machine number nine  and stated  that
"if Bjes didn't    have  to  run  number nine car he didn't have  to run  it
either"   (Tr.   129).     However,   Mr.   Peterman agreed to operate  the machine
after Mr.   Ross  advised him he was  going  to  find out what  was going on.

Mr.   Ross   stated  that his  crew worked again on Thursday,   July   30,

and that he discussed Mr.   Bjes'   refusal  to operate his machine with Mr.   Hofrichter,
and the  three  of  them had a meeting  that same day.     Mr.   Bjes was  assigned
alternate work,   and during  the  rest  of  the day meetings were held between
representatives  of  the safety  committee,  mine management,   and a  federal
Inspector.     At no  time did Mr.   Ross  hear Mr.   Bjes  offer  to  operate  the
number 10 shuttle car.     Mr.   Ross  expressed an opinion that Mr.   Bjes
operated  the number four car   safely during  the entire shift  of July 28,
and he saw no  problems with Mr.   Bjes operating  the car.     Another operator,
larger than Mr.   Bjes,   operated  the number nine car without   any problems
for two  or three months  in  the section and he Identified him as Dave Monteith.

Mr.   Ross   stated  that Mr.   Bjes  returned  to work on September 14,   1981
and was   assigned  to his  crew  on  the  same  four east  section operating  the
number nine shuttle car.     Mr.   Peterman was  operating  the number  four car
at this   time.     After a  couple  of  trips,   the miner operator   (Cecil Wall)
asked him to  take Mr.   Bjes  off  the  car because he   (Wall)   thought  that
Mr.  Bjes was not  trying to operate it safely during  the retreat mining
which was  going on.     He immediately  removed Mr.   Bjes  from  the machine
and explained   to him that Mr.   Wall had complained that he wasn't  trying
to operate   it  safely,   and Mr.   Ross  agreed with Mr.   Wall  that  this was
the case   (Tr.   133).     Mr.   Ross   then  reassigned Mr.   Bjes  to  labor work
shovelling   the belt,   and Mr.   Bjes  did not  inform him about   any injuries
at that   time   (Tr.   134).

Mr.   Ross  stated  that  after assigning Mr.   Bjes   to belt work,   he
observed him walking toward  the belt area and  that he was   "walking   fine".
About an  hour  later when he  discovered  that   the belt was not  running,   he
went to see why and observed Mr.   Bjes  sitting by the power  center.
Mr,  Bjes  advised him that he had  injured his  knee and Mr.   Ross summoned
shift foreman  Bill Ross  to  come  to  the area and take Mr.   Bjes away.
Mr.  Bjes  was  taken away on a  stretcher and Mr.   Wayne Ross   could not  explain
how Mr.   Bjes was  injured,  but  he did not believe he was injured on   the
steering wheel  of  the  car because Mr.   Bjes had complained   that his  knee
was positioned  above  the steering wheel   (Tr.   135).     Mr.   Wayne Ross   confirmed
that Bill Ross   is  his brother   (Tr. 137).Accord-
